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he office of Tax Exempt Bonds (TEB), of the Internal Revenue

Service (IRS), Tax Exempt and Government Entities division,

offers specialized information and services to the municipal

finance community. Municipal bonds provide tax-exempt 

financing for the furtherance of governmental and qualified purposes including

the construction of airports, hospitals, recreational and cultural facilities, schools,

water infrastructure, road improvements, as well as facilities and equipment

used in providing police, fire and rescue services.

This IRS Publication 4078, Tax-Exempt Private Activity Bonds, provides 

an overview for state and local government issuers and borrowers of bond 

proceeds of the general post-issuance rules under the federal tax law that 

apply to municipal financing arrangements commonly known as qualified 

private activity bonds. Certain exceptions or additional requirements to these

rules, which are beyond the scope of this publication, may apply to different

financing arrangements. All applicable federal tax law requirements must be 

met to ensure that interest earned by bondholders is not taxable under section

103 of the Internal Revenue Code (the “Code”).

For information regarding the general rules applicable to governmental 

bonds or qualified 501(c)(3) bonds, see IRS Publications 4079, Tax-Exempt

Governmental Bonds, and 4077, Tax-Exempt Bonds for 501(c)(3) Charitable

Organizations, respectively. TEB also provides detailed information on specific

provisions of the tax law through IRS publications (available online) and

through outreach efforts as noted on the TEB Web site at www.irs.gov/bonds.

T
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Background

Tax-exempt bonds are valid debt obligations of state
and local governments, commonly referred to as
“issuers” — the interest on which is tax-exempt. This
means that the interest paid to bondholders is not
includable in their gross income for federal income tax
purposes. This tax-exempt status remains throughout
the life of the bonds provided that all applicable federal
tax laws are satisfied. Various requirements apply under
the Code and Income Tax Regulations (the “Treasury
regulations”) including, but not limited to, information
filing and other requirements related to issuance, the
proper and timely use of bond-financed property, and
arbitrage yield restriction and rebate requirements. The
benefits of tax-exempt bond financing can apply to 
the many different types of municipal debt financing
arrangements through which government issuers obli-
gate themselves, including notes, loans, lease purchase
contracts, lines of credit, and commercial paper.

Tax-Exempt Private Activity Bonds

Qualified private activity bonds are tax-exempt bonds
issued by a state or local government, the proceeds of
which are used for a defined qualified purpose by an
entity other than the government issuing the bonds
(the “conduit borrower”). For a private activity bond
to be tax-exempt, 95% or more of the net bond pro-
ceeds must be used for one of the several qualified
purposes described in sections 142 through 145, and
1394 of the Code. The general rules covered in this
publication apply to the qualified purposes listed
below. In addition, the general rules applicable to
qualified private activity bonds financing 501(c)(3)
exempt purposes (section 145) are covered in IRS
Publication 4077, Tax-Exempt Bonds for 501(c)(3)
Charitable Organizations. Publication 4077 can be
downloaded from the TEB Web site at www.irs.gov/bonds.

Internal Revenue Code Sections 

and Corresponding Qualified Purposes:

■ Section 142 – exempt facilities such as: airports,
docks and wharves, mass commuting facilities, facili-
ties for the furnishing of water, sewage facilities, solid
waste disposal facilities, qualified residential rental
projects, facilities for the furnishing of local electric
energy or gas, local district heating or cooling facili-
ties, qualified hazardous waste facilities, high-speed
intercity rail facilities, environmental enhancements 
of hydro-electric generating facilities, and qualified
public educational facilities

Access FREE
online information and services

at the 

Tax Exempt Bonds 

Web site at 

www.irs.gov/bonds

Call TEB’s  Customer Account Services  with your inquiries  at  (877 ) 829-5500,  M– F ,  8 :00 a .m.‒ 6:30 p.m.  est.
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■ Section 143 – qualified mortgages and qualified 
veterans’ mortgages
■ Section 144 – qualified small issue manufacturing
facilities, qualified small issue farm property, qualified
student loans, and qualified redevelopment projects
■ Section 1394 – qualified enterprise zone and
empowerment zone facilities

While the bonds issued to finance these qualified
purposes must comply with unique requirements
applicable to each individually, the post-issuance 
federal tax rules covered in this publication are 
applicable to qualified private activity bonds gener-
ally. These rules fall into two basic categories: 
use of proceeds and financed property requirements;
and arbitrage yield restriction and rebate require-
ments.

In order to comply with these and any other 
applicable requirements, issuers and conduit 
borrowers must ensure that the rules are met both 
at the time that the bonds are issued and throughout
the term of the bonds. The IRS encourages issuers
and beneficiaries of tax-exempt bonds to implement 
procedures that will enable them to adequately 
safeguard against post-issuance violations that result
in a loss of the tax-exempt status of their bonds.

Requirements Related to Issuance

The following is an overview of several general 
rules related to the issuance of qualified private 
activity bonds.

Volume Cap Limit

The volume cap limit for certain qualified private
activity bonds, as set forth in section 146 of the
Code, limits an issuing authority to a maximum
amount of tax-exempt bonds that can be issued to
finance a particular qualified purpose during a calen-
dar year. If, during a given year, an issuing authority
issues qualified private activity bonds in excess of its
applicable volume cap limit, the tax-exempt status of
those bonds is jeopardized. The following types of
qualified private activity bonds are either subject to
or not subject to volume cap:

Qualified Private Activity Bonds 

Subject to Volume Cap

■ exempt facility bonds [mass commuting facilities,
facilities for the furnishing of water, sewage facilities,
solid waste disposal facilities, qualified residential
rental projects, facilities for the local furnishing of
electric energy or gas, local district heating or cooling
facilities, qualified hazardous waste facilities, privately
owned high-speed intercity rail facilities (only 25% 
of the bond proceeds), qualified enterprise zone and
empowerment zone facilities]
■ qualified mortgage revenue bonds
■ qualified small issue bonds
■ qualified student loan bonds
■ qualified redevelopment bonds

Download IRS forms and publications from the Internet at www.ir s . gov.
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Qualified Private Activity Bonds 

Not Subject to Volume Cap

■ exempt facility bonds [airports, docks and wharves,
environmental enhancements of hydro-electric gener-
ating facilities, qualified public educational facilities, 
governmentally owned solid waste disposal facilities, 
governmentally owned high-speed intercity rail facilities,
privately owned high-speed intercity rail facilities (only
75% of the bond proceeds)]
■ qualified veterans’ mortgage revenue bonds
■ qualified 501(c)(3) bonds

The amount of volume cap allocated to an issuing
authority for qualified mortgage revenue bonds is
reduced when that authority establishes a mortgage 
credit certificate program under section 25 of the Code.

Carryforward of Unused Volume Cap – An issuing
authority may elect to carry any unused volume cap of 
a calendar year forward for three years. This election can
be made for each of the qualified private activity bond
purposes subject to volume cap except for the purpose 
of issuing qualified small issue bonds. This election is
made by filing IRS Form 8328, Carryforward Election of
Unused Private Activity Bond Volume Cap, by the earlier 
of February 15th following the year in which the unused
amount arises or the date of issue of bonds pursuant to
the carryforward election. Once Form 8328 is filed, the
issuer may not revoke the carryforward election or amend
the carryforward amounts shown on the form.

Public Approval Requirement

Generally, prior to issuance, qualified private activity
bonds must be approved by the governmental entity 
issuing the bonds and, in some cases, each governmental
entity having jurisdiction over the area in which the
bond-financed facility is to be located. Public approval
can be accomplished by either voter referendum or by 
an applicable elected representative of the governmental
entity after a public hearing following reasonable notice
to the public. Section 147(f ) of the Code and section
5f.103-2 of the Treasury regulations define the specific
rules for this requirement.

Section 1.147-2 of the Treasury regulations provides 
that issuers can use the remedial action rules under 
section 1.142-2 of the Treasury regulations (available 
to correct nonqualified uses of proceeds) to cure 
noncompliance with the public approval requirement
(covered under Qualified Use of Proceeds and Financed
Property Requirements, page 6).

Registration Requirement

Section 149(a) of the Code provides that any tax-exempt
bond, including qualified private activity bonds, must 
be issued in registered form if the bonds are of a type
offered publicly or issued, at the date of issue, with a
maturity exceeding one year. For these purposes, “in 
registered form” is defined as follows:

In Registered Form – Section 5f.103-1(c) of the Treasury
regulations provides that an obligation issued after
January 20, 1987, pursuant to a binding contract entered
into after January 20, 1987, is in registered form if:

Access IRS Publication 3755, Tax Exempt  Bonds–Fi l ing  Requirement s , at www.ir s . gov .
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■ the obligation is registered as to both principal and any
stated interest with the issuer (or its agent) and that the
transfer of the obligation to a new holder may be effected
only by surrender of the old instrument and either the
reissuance by the issuer of the old instrument to the new
holder or the issuance by the issuer of a new instrument
to the new holder; or
■ the right to the principal of, and stated interest on, the
obligation may be transferred only through a book-entry
system maintained by the issuer (or its agent); or

■ the obligation is registered as to both principal and any
stated interest with the issuer (or its agent) and may be
transferred through both previous methods.

Information Return for Tax-Exempt Private 

Activity Bond Issues – Form 8038

At the time of issuance, issuers of qualified private 
activity bonds must comply with certain information 
filing requirements under section 149(e) of the Code by
filing IRS Form 8038, Information Return for Tax-Exempt
Private Activity Bond Issues.

Vis i t www.ir s . gov /bonds  for the latest tax exempt bonds information and services .

Form 8038, Information Return for Tax-Exempt Private Activity Bond Issues. This form is included in this 

publication on page 15, and can also be downloaded from the Internet at www.irs.gov/bonds.

Form 8038 is required to be filed by the 15th day of the second calendar month following the quarter in

which the bonds were issued. For example, the due date of the return for bonds issued on February 15th 

is May 15th.

Form 8038 must be filed with the IRS at the following address: Internal Revenue Service, 

Ogden Submission Processing Center, Ogden UT 84201-0027.

An issuer may request an extension of time to file Form 8038 so long as the failure to file the return on time

was not due to willful neglect. To request an extension, the issuer must follow the procedures outlined in

Revenue Procedure 2002-48, 2002-37 I.R.B. 531, published September 16, 2002. These procedures generally

require that the issuer: 1) attach a letter to Form 8038 briefly explaining when the return was required to be

filed, why the return was not timely submitted, and whether or not the bond issue is under examination;

2) enter on top of the letter “This Statement is Submitted in Accordance With Revenue Procedure 2002-48”;

and 3) file this letter and the return with the IRS at the Ogden Submission Processing Center.

Information

Return

Due Date

Where

to File

Requesting

an Extension 

of Time to

File

Filing Requirements for Issuers of Qualified Private Activity Bonds
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Qualified Use of Proceeds and 
Financed Property Requirements 

Section 141 of the Code sets forth private activity 
bond tests for the purpose of limiting the volume 
of tax-exempt bonds that finance the activities of 
persons other than state and local governments.
However, under section 141(e), tax-exempt qualified
private activity bonds are distinguished from taxable
private activity bonds based largely upon the bond
proceeds being used, or allocated, for one of several
listed qualified purposes. An overview of the basic
rules applicable to all qualified private activity bonds
that relate to the qualified use of proceeds and bond-
financed property follows. In each instance, additional
requirements or exceptions will apply that relate to 
the particular qualified use for which the bonds were
issued to finance. These additional use requirements
are beyond the scope of this publication.

Applicable Ninety-Five Percent Use Tests 

As a general rule, qualified private activity bonds 
must satisfy a use test whereby 95% or more of the
net proceeds of the bond issue must be used to 
finance the qualified purpose for which the bonds
were issued. If the 95% use test applicable to a 
particular qualified purpose (as described under 
sections 142 through 145, and 1394 of the Code) is 
not satisfied, the result is a loss of the tax-exempt 
qualified status of the bond issue. Hence, the bonds
become taxable private activity bonds. In applying
these tests, the term “net bond proceeds” means the
proceeds of a bond issue reduced by amounts allocated
to a reasonably required reserve or replacement fund.
Where bond proceeds are used to finance property, 
the use of such property is treated as a use of the 
bond proceeds.

With each qualified purpose, the law requires that 
95% or more of the net bond proceeds must be 
used to finance that purpose. Each qualified purpose 
has a unique compliance regime required under its 
respective section of the Code. For information 
about these unique requirements, visit TEB’s Web 
site at www.irs.gov/bonds.

Costs Related to the Issuance of Bonds 

Under section 147(g) of the Code, any amount of
bond proceeds that may be applied to finance the
costs associated with the issuance of qualified private
activity bonds (both before and after the issue date) 
is limited to 2% of the proceeds of the bond issue.
Issuance costs include: underwriters’ discount, counsel
fees, financial advisory fees, rating agency fees, trustee
fees, paying agent fees (bond registrar, certification,
and authentication fees), accounting fees, printing
costs for bonds and offering documents, public
approval process costs, engineering and feasibility
study costs, and guarantee fees other than for 
qualified guarantees.

In the case of an issue of qualified mortgage revenue
bonds or qualified veterans’ mortgage revenue bonds,
where the proceeds of the issue do not exceed $20M,
the issuance costs limitation is 3.5% of the proceeds 
of the issue. Qualified mortgage revenue bonds and
qualified veterans’ mortgage revenue bonds are types
of qualified private activity bonds issued to finance
certain homeownership assistance programs.

Issuance costs financed with bond proceeds are treated
as nonqualified use when applying the applicable 95%
use test. Issuers can always finance issuance costs with
funds other than the proceeds of the bond issue.

Vis i t the TEB web s ite  at www.ir s . gov /bonds for resources  on tax-exempt bonds related topics .
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Failure to Properly Use Proceeds

A qualified private activity bond issue can lose its 
tax-exempt status if a failure to properly use proceeds
occurs subsequent to the issue date, which results in
sufficient nonqualified use to cause the issue to fail
any of the applicable use requirements. Hence, the
issue becomes a taxable private activity bond issue.
Generally, a failure to properly use proceeds occurs
when an action is taken which results in the bonds 
not being allocated to the qualified purpose for which
they were issued. However, with respect to unspent
proceeds, a failure to properly use those proceeds may
occur as early as the date on which either the issuer 
or conduit borrower reasonably determines that the
bonds will not be expended on the qualified purpose
for which they were issued.

Remedial Actions for Nonqualified Use 

Treasury regulations provide that certain prescribed
remedial actions can be taken to cure nonqualified 
uses of proceeds that would otherwise cause qualified
private activity bonds to lose their tax-exempt status.
Such remedial actions can include the redemption 
or defeasance of bonds and, when the disposition of
bond-financed property is exclusively for cash, the
alternative use of such disposition proceeds to 
acquire replacement property within 6 months of 
the disposition date. 

The following sections of the Treasury regulations 
provide remedial actions available for certain qualified
private activity bonds. These Treasury regulations can
be accessed through the Internet at http://www.access.
gpo.gov/nara/cfr-table-search.html.

Sections of Treasury Regulations and 

Corresponding Qualified Private Activity Bonds

■ Section 1.142-2 – exempt facility bonds
■ Section 1.144-2 – qualified small issue bonds 
and qualified redevelopment bonds
■ Section 1.145-2 – qualified 501(c)(3) bonds
■ Section 1.1394-1(m)(4) – qualified enterprise 
zone facility bonds, qualified empowerment zone 
facility bonds, and District of Columbia enterprise
zone facility bonds

Issuers and conduit borrowers may also be able 
to enter into a closing agreement under the TEB
Voluntary Closing Agreement Program (VCAP)
described in Notice 2001-60, 2001-40 I.R.B. 304. 
See VCAP under TEB Information and Services,
page 14, in this publication.

Limitations on Acquisition 

of Land or Other Property

Under section 147(c) of the Code, a qualified private
activity bond will lose its tax-exempt status if 25% or
more of the net bond proceeds are used directly or
indirectly to acquire real property or if any amount of
the proceeds are used directly or indirectly to acquire
real property for farming purposes. However, certain
exceptions to this rule are available for first-time farm-
ing and environmental purposes. This rule does not
apply to qualified mortgage revenue bonds, qualified
veterans’ mortgage revenue bonds, qualified public
educational facility bonds, or qualified 501(c)(3) bonds.

Download materials  in the Ta x Exempt Bonds Ta x K it  at  www.ir s . gov /bonds .
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Generally, a qualified private activity bond will not 
be tax-exempt if any amount of the net proceeds is
used for the acquisition of existing property unless 
the purpose of the acquisition is the first such use of
that property. However, section 147(d) of the Code
provides an exception to this prohibition for certain 
rehabilitation expenditures. This rule does not apply to
qualified mortgage revenue bonds, qualified veterans’
mortgage revenue bonds, or qualified 501(c)(3) bonds.

Section 1.147-2 of the Treasury regulations provides
that issuers can use the remedial action rules under
section 1.142-2 of the Treasury regulations to cure
noncompliance with respect to the exceptions noted
above for rehabilitation expenditures and acquiring
property for environmental purposes. Section 1.142-2
is referenced under Remedial Actions for Nonqualified
Use, page 7, in this publication.

Allocation of Proceeds

The conduit borrower of the proceeds of a qualified
private activity bond issue must allocate those proceeds
among the various project expenditures in a manner
demonstrating compliance with the qualified use
requirements. These allocations must generally be 
consistent with the allocations made for determining
compliance with the arbitrage yield restriction and
rebate requirements as well as other federal tax 
filings. See Arbitrage Yield Restriction and Rebate
Requirements, this page, for an overview of these
rules.

Arbitrage Yield Restriction 
and Rebate Requirements

Tax-exempt bonds, including qualified private activity
bonds, lose their tax-exempt status if they are arbitrage
bonds under section 148 of the Code. In general, 
arbitrage is earned when the gross proceeds of an issue
are used to acquire investments that earn a yield mate-
rially higher than the yield on the bonds of the issue.
The earning of arbitrage does not, however, necessarily
mean that the bonds are arbitrage bonds. Two general
sets of requirements under the Code must be applied
in order to determine whether qualified private 
activity bonds are arbitrage bonds: yield restriction
requirements of section 148(a); and rebate requirements
of section 148(f ).

An issue may meet the rules of one of the above
regimes yet fail the other. Even though interconnected,
both sets of rules have their own distinct requirements
and may result in the need for a payment to the 
U.S. Department of the Treasury in order to remain 
compliant. The following is an overview of the basic
requirements of these two general rules. Additional
requirements or exceptions, beyond the scope of this
publication, may apply in certain instances.

For additional instructions on Form 2848,  Power  o f  At torney  and Dec larat ion o f  Repre s entat ive ,  access  through www.ir s . gov.
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Yield Restriction Requirements

The yield restriction rules of section 148(a) of the
Code generally provide that the direct or indirect
investment of the gross proceeds of an issue in invest-
ments earning a yield materially higher than the yield
of the bond issue causes the bonds of that issue to be
arbitrage bonds. While certain exceptions to these
rules may be available, the term “materially higher” 
is generally applied to certain types of investments 
as follows:

However, the investment of proceeds in materially
higher yielding investments does not cause the bonds
of an issue to be arbitrage bonds in the following three
instances: 1) during a temporary period (i.e., generally, 

3-year temporary period for capital projects and 13
months for restricted working capital expenditures); 
2) as part of a reasonably required reserve or replace-
ment fund; and 3) as part of a minor portion (an
amount not exceeding the lesser of 5% of the sale 
proceeds of the issue or $100,000).

In many instances, issuers are allowed to make 
“yield reduction payments” to the U.S. Department 
of the Treasury to reduce the yield on yield-restricted
investments when the yield on those earnings is 
materially higher than the yield of the bond issue. 
See subsequent section on Arbitrage Rebate/Yield
Reduction Filing Requirements – Form 8038-T, 
page 11, for information on how to file IRS Form
8038-T, Arbitrage Rebate and Penalty in Lieu of
Arbitrage Rebate, to make yield reduction payments.

Reasonable Expectations – Typically, the determination
of whether an issue consists of arbitrage bonds under
section 148(a) of the Code is based on the issuer’s rea-
sonable expectations as of the issue date regarding the
amount and use of the gross proceeds of the issue.

Intentional Acts – A deliberate, intentional action 
to earn arbitrage taken by the issuer, the nongovern-
mental entity borrowing the bond proceeds, or any
person acting on either the issuer or borrower’s behalf,
after the issue date, will cause the bonds of an issue 
to be arbitrage bonds if that action, had it been 
reasonably expected on the issue date, would have
caused the bonds to be arbitrage bonds. Intent to 
violate the requirements of section 148 of the Code 
is not necessary for an action to be intentional.

Types of Investments Materially Higher

general rule 1/8 of one percentage point

for purpose 

and nonpurpose 

investments

investments in a 1/1000 of one

refunding escrow percentage point

investments 1/1000 of one  

allocable to percentage point 

replacement

proceeds

program one and one-half 

investments percentage points

student loans two percentage points

general rule for no yield limitation 

investments in 

tax-exempt bonds

mortgage loans must meet the requirements 

of section 143(g) of the Code
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Rebate Requirements 

The rebate requirements of section 148(f ) of the 
Code generally provide that, unless certain earnings 
on nonpurpose investments allocable to the gross 
proceeds of an issue are paid to the U.S. Department
of the Treasury, the bonds in the issue will be arbitrage
bonds. The arbitrage that must be rebated is based on
the excess (if any) of the amount actually earned on
nonpurpose investments over the amount that would
have been earned if those investments had a yield equal
to the yield on the issue, plus any income attributable
to such excess. Under section 1.148-3(b) of the 

Treasury regulations, the future values (as of the 
computation date) of all earnings received and pay-
ments made with respect to nonpurpose investments
are included in determining the amount of rebate 
due. There are, however, certain spending exceptions
to the rebate requirements available for qualified 
private activity bonds.

Spending Exceptions –There are three spending 
exceptions to the rebate requirements as follows:

Note: Issuers may still owe rebate on amounts earned on nonpurpose investments allocable to proceeds not covered by one of the spending
exceptions, which may include earnings in a reasonably required reserve or replacement fund.

Spending Exceptions

Spending Period

6-month

spending

exception

18-month

spending

exception

2-year

spending

exception

Spending Exception

Section 1.148-7(c) of the Treasury regulations provides an exception to rebate if the gross 

proceeds of the bond issue are allocated to expenditures for governmental or qualified purposes

that are incurred within 6 months after the date of issuance.

Section 1.148-7(d) of the Treasury regulations provides an exception to rebate if the gross 

proceeds of the bond issue are allocated to expenditures for governmental or qualified purposes

that are incurred within the following schedule: 1) 15% within 6 months after the date of issuance;

2) 60% within 12 months after the date of issuance; and 3) 100% within 18 months after the date

of issuance.

Section 1.148-7(e) of the Treasury regulations provides that an exception to rebate is available 

with respect to construction issues financing property to be owned by a governmental entity or

501(c)(3) organization when certain available construction proceeds are allocated to construction

expenditures within the following schedule: 1) 10% within 6 months after the date of issuance; 

2) 45% within 12 months after the date of issuance; 3) 75% within 18 months after the date of

issuance; and 4) 100% within 24 months after the date of issuance.
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Arbitrage Rebate/Yield Reduction 

Filing Requirements – Form 8038-T 

Issuers of tax-exempt bonds file IRS Form 8038-T,
Arbitrage Rebate and Penalty in Lieu of Arbitrage
Rebate, to make the following types of arbitrage 
payments: 1) yield reduction payments; 2) arbitrage
rebate payments; 3) penalty in lieu of rebate payments;
4) the termination of the election to pay a penalty in
lieu of arbitrage rebate; and 5) penalty for failure to
pay arbitrage rebate on time. This form is included in
this publication on page 21, and can also be down-
loaded from the Internet at www.irs.gov/bonds.

A yield reduction payment and/or arbitrage rebate
installment payment is required to be paid no later than
60 days after the end of every 5th bond year through-
out the term of a bond issue. The payment must be
equal to at least 90% of the amount due as of the end
of that 5th bond year. Upon redemption of a bond
issue, a payment of 100% of the amount due must be
paid no later than 60 days after the discharge date.

A failure to timely pay arbitrage rebate will be treated
as not having occurred if the failure is not due to 
willful neglect and the issuer submits a Form 8038-T
with a payment of the rebate amount owed, plus
penalty and interest. The penalty may be waived
under certain circumstances. For more information,
see section 1.148-3(h)(3) of the Treasury regulations.

Request For Recovery of Overpayment 

of Arbitrage Rebate – Form 8038-R 

In general, a request for recovery of overpayment 
of arbitrage rebate can be made when the issuer can
establish that an overpayment occurred. An overpay-
ment is the excess of the amount paid to the U.S. 

Department of the Treasury for an issue under section
148 of the Code over the sum of the rebate amount
for the issue as of the most recent computation date
and all amounts that are otherwise required to be 
paid under section 148 as of the date the recovery is
requested. The request can be made by completing
and filing IRS Form 8038-R, Request for Recovery of
Overpayments Under Arbitrage Rebate Provisions, with
the IRS. This form is included in this publication on
page 27, and can also be downloaded from the
Internet at www.irs.gov/bonds.

Substantial User Prohibition

Section 147(a) of the Code provides that no person
who is a substantial user of a facility financed with
qualified private activity bonds, or any person related
to such a user, can receive tax-exempt interest income
as a holder of those bonds. Generally, a substantial
user regularly uses a part of the bond-financed
property in its trade or business. A complete definition
of “substantial user” is set forth in section 1.103-11(b) 
of the Treasury regulations. This prohibition does not
apply to qualified mortgage revenue bonds, qualified
veterans’ mortgage revenue bonds, or qualified
501(c)(3) bonds.
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Maturity Limitation

The average maturity of qualified private activity
bonds may not exceed 120% of the average reasonably
expected economic life of the financed facilities as
determined under section 147(b) of the Code.

Prohibition Against 
Federal Guarantees 

Section 149(b) of the Code provides that any tax-
exempt bond, including a qualified private activity
bond, will not be treated as tax-exempt if the payment
of principal or interest is directly or indirectly guaran-
teed by the federal government or any instrumentality
of the federal government. Exceptions to this general
rule include guarantees by certain quasi-governmental
entities administering federal insurance programs for
home mortgages and student loans. Additional excep-
tions apply for the investment of bond proceeds in
U.S. Treasury securities or investments in a bona fide
debt service fund, a reasonably required reserve or
replacement fund, or during a permitted initial 
temporary period.

Treatment of Hedge Bonds

Section 149(g) of the Code provides that bonds 
meeting the definition of hedge bonds will not be 
tax-exempt unless certain requirements are satisfied. 
A “hedge bond” is any part of a bond issue that 
meets the following two elements:

■ The issuer reasonably expects that less than 85% of
the net proceeds of the issue will be used to finance its
qualified purpose within 3 years of the date the bonds
are issued; and
■ Over 50% of the proceeds of the issue are invested
in nonpurpose investments having a substantially
guaranteed yield for 4 or more years.

Section 149(g)(3)(B) provides an exception to the 
general definition of a hedge bond if at least 95% of
the net proceeds of the issue are invested in tax-exempt
bonds that are not subject to the alternative minimum
tax. For this purpose, amounts held in either a bona
fide debt service fund or for 30 days or less pending
either reinvestment of the proceeds or bond redemp-
tion are treated as invested in tax-exempt bonds not
subject to the alternative minimum tax. Additionally, 
a refunding bond issue does not generally consist of
hedge bonds if the prior issue met the requirements
for tax-exempt status and issuance of the refunding
bonds furthers a significant governmental purpose
(e.g. realize debt service savings, but not to otherwise
hedge against future increases in interest rates).

Even if an issue consists of hedge bonds, it will 
generally still be tax-exempt if two requirements are
satisfied. First, at least 95% of the reasonably expected
legal and underwriting costs associated with issuing the
bonds must be paid within 180 days after the issue 
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date, and the payment of such costs must not be con-
tingent upon the disbursement of the bond proceeds.
Second, the issuer must reasonably expect that the net
proceeds of the issue will be allocated to expenditures
for governmental or qualified purposes within the 
following schedule:

■ 10% within 1 year after the date of issuance;
■ 30% within 2 years after the date of issuance;
■ 60% within 3 years after the date of issuance; and
■ 85% within 5 years after the date of issuance.

Refunding of Qualified 
Private Activity Bonds

Under section 1.150-1(d)(1) of the Treasury 
regulations, a refunding bond issue is an issue the 
proceeds of which are used to pay principal, interest,
or redemption price on the refunded issue (a prior
issue), as well as the issuance cost, accrued interest,
capitalized interest on the refunding issue, a reserve 
or replacement fund, or similar cost, if any, properly 
allocable to that refunding issue.

Current and advance refunding issues are distinguished
as follows:

Qualified private activity bonds can be current 
refunded. However, with the exception of qualified
501(c)(3) bonds, section 149(d) of the Code disallows
the advance refunding of qualified private activity
bonds. Thus, with respect to the refunding of tax-
exempt bond issues, governmental bonds and qualified
private activity bonds are distinguished as follows:

Refunding bond issues derive their tax-exempt status
from the original new money issues that they refund.
As such, a refunding issue will generally not be tax-
exempt if the refunded issue was not in full compli-
ance with all applicable federal tax law requirements.

Record Retention Requirements

Section 6001 of the Code and section 1.6001-1(a) of
the Treasury regulations generally provide that any
person subject to income tax, or any person required
to file a return of information with respect to income,
must keep such books and records as are sufficient to
establish the amount of gross income, deductions,
credits, or other matters required to be shown by that
person in any return.  Answers to Frequently Asked
Questions regarding record retention requirements

Current

Refunding

Issue

Advance

Refunding

Issue

A refunding issue that is issued not

more than 90 days before the final

payment of principal or interest

(redemption) on the prior issue.

A refunding issue that is issued more

than 90 days before the final payment

of principal or interest (redemption)

on the prior issue.

Current Advance
Refunding Refunding

Governmental
Bonds

Qualified Private
Activity Bonds,
generally

Qualified
501(c)(3)
Bonds

yes yes

yes no

yes yes
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applicable to tax-exempt bonds are available on our
Web site at www.irs.gov/bonds.

Abusive Tax Transactions

The IRS, including TEB, is engaged in extensive
efforts to curb abusive tax shelter schemes and transac-
tions.  Information about abusive tax-exempt bond
transactions, including a listing of emerging issues
identified by TEB, is available on our Web site at
www.irs.gov/bonds.

TEB Information and Services

The office of Tax Exempt Bonds (TEB) offers 
information and services through its voluntary 
compliance programs (including the Voluntary
Closing Agreement Program) and its education 
and outreach programs. You can learn about 
these programs through our Web site at
www.irs.gov/bonds.

Voluntary Closing Agreement Program (VCAP) 

In Notice 2001-60, 2001-40 I.R.B. 304, published
October 1, 2001, the IRS announced the TEB
Voluntary Closing Agreement Program (TEB VCAP).
This program provides remedies for issuers who 
voluntarily come forward to resolve a violation.
Closing agreement terms and amounts may vary
according to the degree of violation as well as the 
facts and circumstances surrounding the violation.

Requests for TEB VCAP closing agreements are
administered by the TEB Outreach, Planning and
Review staff. To encourage issuers and other parties 
to voluntarily come to the IRS to resolve problems,

TEB VCAP permits an issuer or its representative 
to initiate preliminary discussions of a closing 
agreement anonymously. For more information 
about this program or to submit a voluntary closing
agreement request, contact Clifford Gannett, 
Manager of Tax Exempt Bonds, Outreach, Planning
and Review, in Washington, DC, at (202) 283-9798.
Notice 2001-60 is available through our Web site 
at www.irs.gov/bonds.

Customer Education and Outreach 

TEB has reading materials about the tax laws applica-
ble to municipal financing arrangements, tax forms
and instructions, revenue procedures and notices, 
and TEB publications available on our Web site at
www.irs.gov/bonds. For personal assistance, you can
contact TEB directly at (202) 283-2999, or call our
Customer Account Services toll-free at (877) 829-5500,
Monday through Friday, 8:00 a.m. - 6:30 p.m. EST.

Telephone Information:

The Voluntary Closing 
Agreement Program (VCAP): 

(202) 283-9798

The Office of Tax Exempt Bonds:
(202) 283-2999

Customer Account Services, Toll Free:
(877) 829-5500
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communities.General Instructions
Qualified public educational facilities.Other Forms That May Be
The private activities for which tax-exemptRequiredPurpose of Form bonds may be issued include elementary

For bonds other than private activity bonds,Form 8038 is used by the issuers of and secondary public school facilities that:
use Form 8038-G, Information Return fortax-exempt private activity bonds to provide • Are owned by a private, for-profit
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Qualified veterans’ mortgage bond. This limit does not apply to bonds issued after Line 2. An issuer that does not have an
is part of an issue: August 5, 1997, if 95% or more of the net employer identification number (EIN) should

proceeds of the issue are to be used solely apply for one on Form SS-4, Application for1. Of which 95% or more of the net
for capital expenditures incurred after that Employer Identification Number. You canproceeds are to be used to provide
date. get this form on the IRS Web Site atresidences for veterans,

Restrictions apply to the use of qualified www.irs.gov or by calling2. For which the payment of the
501(c)(3) bonds (both hospital and 1-800-TAX-FORM (1-800-829-3676). Youprincipal and interest is secured by the
nonhospital) to provide residential rental may receive an EIN by telephone bygeneral obligation of a state,
housing. See section 145(d). following the instructions for Form SS-4.3. That meets the requirements of

Line 4. After the preprinted 1, enter twosubsections (c), (g), (i)(1), and (l) of section Issue price. The issue price of obligations
self-designated numbers. Number reports143, and is generally determined under Regulations
consecutively during any calendar year4. That does not meet the private section 1.148-1(b). Thus, when issued for
(e.g., 134, 135, etc.).business tests of sections 141(b)(1) and (2). cash, the issue price is the price at which a

substantial amount of the obligations are Line 6. The date of issue is generally the
Qualified small issue bond. This is part of sold to the public. To determine the issue date on which the issuer physically
an issue not exceeding $1 million of which price of an obligation issued for property, exchanges the bonds for the underwriter’s
95% or more of the net proceeds are to be see sections 1273 and 1274 and the related (or other purchaser’s) funds.
used to finance (a) land, (b) depreciable regulations. Line 7. If there is no name of the issue,property, or (c) a redemption of a prior issue please provide other identification of theNote: The issue price does not includeof (a) or (b). See section 144(a). The $1 issue.interest from the date the bonds are dated tomillion limit can be increased to $10 million if

the date of issue. Line 8. Enter the CUSIP (Committee onan election is made to take certain capital
Uniform Securities IdentificationIssue. Generally, bonds are treated as partexpenditures into account. See Regulations
Procedures) number of the bond with theof the same issue if they are issued by thesection 1.103-10(b)(2)(vi).
latest maturity. If the issue does not have asame issuer, on the same date, and in a

Qualified student loan bond. This is part CUSIP number, write “None.”single transaction, or series of related
of an issue of which: transactions.

Part II—Type of Issue1. 90% or more of the net proceeds are
Arbitrage rebate. Generally, interest on ato be used to make or finance student loans Caution: Elections referred to in Part II arestate or local bond is not tax exempt unlessunder a program of general application to made on the original bond documents, notthe issuer of the bond rebates to the Unitedwhich the Higher Education Act of 1965 on this form.States arbitrage profits earned fromapplies (see section 144(b)(1)(A) for You must identify the type of bondsinvesting proceeds of the bond in higheradditional requirements), or issued by checking the appropriate box(es)yielding nonpurpose investments. See2. 95% or more of the net proceeds are and entering the corresponding issue pricesection 148(f).to be used to make or finance student loans (see Issue price under Definitions).Construction issue. This is an issue ofunder a program of general application

Line 11f. After entering the issue price,tax-exempt bonds that meets both of theapproved by the state (see section
check the appropriate box for thefollowing conditions:144(b)(1)(B) for additional requirements).
percentage test elected by the issuer at the1. At least 75% of the available
time of issuance of the bonds. Then, checkQualified redevelopment bond. This is construction proceeds are to be used for
the appropriate box to show whether angenerally part of an issue of which 95% or construction expenditures with respect to
election was made for deep rent skewing.more of the net proceeds are to be used to property to be owned by a governmental
See Rev. Rul. 94-57, 1994-2 C.B. 5, forfinance certain specified real property unit or a 501(c)(3) organization, and
guidance on computing the income limitsacquisition and redevelopment in blighted 2. All the bonds that are part of the issue
applicable to these bonds.areas. See section 144(c) for other are qualified 501(c)(3) bonds, bonds that are
Line 11h. Bonds issued to finance certainrequirements. not private activity bonds, or private activity
facilities may also qualify as exempt facilitybonds issued to finance property to beQualified 501(c)(3) bond. This is any
bonds if they were (a) permitted as exemptowned by a governmental unit or a 501(c)(3)private activity bond that meets the following
facility bonds under prior law and (b) issuedorganization.conditions:
under one of the transitional rules of the Tax

1. All property financed by the net In lieu of rebating any arbitrage that may Reform Act of 1986 (the 1986 Act).
proceeds of the bond issue is to be owned be owed to the United States, the issuer of a

These facilities As described inby a 501(c)(3) organization or a construction issue may make an irrevocable
include... former section...governmental unit, and election to pay a penalty. The penalty is

2. The bond would not be a private equal to 11/2% of the amount of construction
A sports facility 103(b)(4)(B)activity bond if (a) section 501(c)(3) proceeds that do not meet certain spending

organizations were treated as governmental requirements. See section 148(f)(4)(C) and
units with respect to their activities that do the Instructions for Form 8038-T. A convention or trade
not constitute unrelated trades or show facility 103(b)(4)(C)
businesses (determined by applying section
513), and (b) the private activity bond A parking facility 103(b)(4)(D)Specific Instructions
definition was applied using a 5% threshold
(instead of 10%) for the private use, A pollution control facility 103(b)(4)(F)Part I—Reporting Authoritysecurity, and/or payment tests, and the
activities that constitute unrelated trades or Amended return. If you are filing an

A hydroelectric facility 103(b)(4)(H)businesses are aggregated with any other amended Form 8038, check the amended
private use, security, or payment. return box. Complete Part I and only those

An industrial park 103(b)(5)parts of Form 8038 you are amending. UseA qualified 501(c)(3) bond includes a:
the same report number (line 4) that was• Qualified hospital bond, i.e., part of an
used on the original report. Do not amend If one of the above applies, indicate theissue of which 95% or more of the net
estimated amounts previously reported once facility type and then give the specificproceeds are to be used for a hospital.
the actual amounts are determined. provision of the 1986 Act pertaining to the• Qualified nonhospital bond, i.e., other

facility on line 11h.than a qualified hospital bond. In general, an Line 1. The issuer’s name is the name of
organization cannot have more than $150 the entity issuing the bonds, not the name of Line 11i. Check the box if the bonds are
million of qualified 501(c)(3) nonhospital the entity receiving the benefit of the part of any issue 95% or more of the net
bonds; see section 145(b). However, the financing. proceeds of which are to be used to provide
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any enterprise zone facility in an benefiting from these qualified hospital Part IV—Uses of Proceeds of
empowerment zone or enterprise bonds.

Issuecommunity. See section 1394. Line 18. Enter the total amount of qualified
Line 22. Enter the amount of proceeds thatnonhospital bonds described in sectionNote: Check the box on line 11j for
will be used to pay interest from the date the145(b)(2) that are a part of this issue. Forempowerment zone facility bonds or line 11k
bonds are dated to the date of issue.each 501(c)(3) organization benefiting fromfor District of Columbia Enterprise Zone

these qualified nonhospital bonds, attach afacility bonds. Line 24. Enter the amount of the proceeds
schedule listing: that will be used to pay bond issuanceLine 11j. Check the box if the bonds are:

1. The name of the organization, costs, including fees for trustees and bond(a) issued after August 5, 1997, and (b) part
2. Its EIN, counsel.of any issue 95% or more of the net
3. The amount of this issue of bondsproceeds of which are to be used to provide Line 25. Enter the amount of the proceeds

benefiting the organization, and, if the boxany empowerment zone facility. See section that will be used to pay fees for credit
for line 18 is not checked,1394(f). enhancement that are taken into account in

4. The amount of all other nonhospital determining the yield on the issue forThe updated information on the bonds outstanding as of the date of this purposes of section 148(h) (e.g., bonddesignated urban empowerment zones is issue that benefit the organization. insurance premiums and certain fees foravailable at www.hud.gov; for the
letters of credit).designated rural empowerment zones, go to Note: The amount in item 4 above plus line

www.ezec.gov. Line 26. Enter the amount of the proceeds18 cannot exceed $150 million with respect
that will be allocated to such a fund.to bonds issued: (a) prior to August 6, 1997,Line 11k. Check the box if the bonds are:

and (b) after August 5, 1997, if used for Lines 27 and 28. Enter the amount of the(a) issued after December 31, 1997, and (b)
noncapital expenditures. The $150 million proceeds that will be used to pay principal orpart of any issue 95% or more of the net
limit does not apply to bonds issued after interest on any other issue of bonds.proceeds of which are to be used to provide
August 5, 1997, if 95% or more of the neta District of Columbia Enterprise Zone

Part V—Description of Propertyproceeds are used solely for capitalfacility. See section 1400A for other
expenditures incurred after that date.requirements. Financed by Nonrefunding
Line 19. Check the box if the bonds areLine 11l. Check the box for bonds that are: Proceeds
used to acquire nongovernmental output(a) issued after December 31, 2001, and (b)

Line 31. Enter the amount of theproperty, which is property used by apart of any issue 95% or more of the net
nonrefunding bond proceeds received bynongovernmental person in connection withproceeds of which are used to provide a
the issuer and used to finance real oran output facility (such as an electric or gasqualified public educational facility. See
depreciable personal property. If thepower project).section 142(k) for other requirements.
amounts are not available at the time ofLine 20. Check the box only if none of theLine 11m. Check this box only if none of issuance, make a reasonable prorationother boxes apply. In the space provided,the other boxes apply. On the space between the land, buildings, and equipment.enter a description of the bonds, forprovided, enter the facility type.
Note: Under section 147(c), a privateexample, “Texas Veterans’ Land Bonds,”

As described in activity bond is not a qualified bond if 25%“Oregon Small-Scale Energy Conservation
Facility types include... section... or more of the proceeds are used for theand Renewable Resource Loan Bonds,” or

acquisition of land or if any of the proceeds“Iowa Industrial New Jobs Training Bonds.”
Mass commuting facilities 142(a)(3) and are used to acquire farm land (other than an

Part III—Description of Bonds142(c) amount of proceeds not in excess of
$250,000 to be used by a first-time farmer).

Line 21 An exception to this general rule is for landLocal district heating or 142(a)(9) and
acquired for certain environmentalcooling facilities 142(g) For column (a), the final maturity date is the
purposes. See section 147(c)(3). Also, alast date the issuer must redeem the entire
bond is not a qualified bond if the proceedsissue.Environmental enhancements
are used for the acquisition of used propertyof hydroelectric generating 142(a)(12) and For column (b), see Issue price under (other than land), except in the case offacilities 142(j) Definitions on page 2. certain rehabilitations. See section 147(d).

For column (c), the stated redemption
For items that do not readily fit withinHigh-speed intercity rail 142(a)(11), price at maturity of the entire issue is the

categories 31a, b, c, or d, enter the amountfacilities* 142(c), and sum of the stated redemption prices at
of those proceeds in category 31e, Other,142(i) maturity of each bond issued as part of the
and briefly describe them on the line.issue.*Note: Proceeds of an exempt bond may not be used
Line 32. For each project to be financed byfor this type of facility if there is a nongovernmental For column (d), the weighted average

owner of the facility unless that owner makes an the issue, enter the corresponding:maturity is the sum of the products of the
irrevocable election not to claim (1) depreciation • Six-digit North American Industryissue price of each maturity and the numberunder section 167 or 168, or (2) any credit against its Classification System (NAICS) code thatof years to maturity (determined separatelyincome tax with respect to the property financed with best describes the project, andfor each maturity and by taking into accountthe net proceeds of the issue. • Face amount of the project.mandatory redemptions), divided by the

If there are more than four projects to beissue price of the entire issue (from line 21,
financed by the issue, attach a separateLine 13. Check the box on line 13 if the column(b)).
sheet of paper stating the NAICS codes andissuer has elected, in the bond indenture or

For column (e), the yield, as defined in face amount of each project.related document, to pay to the United
section 148(h), is the discount rate that,States the amount described in section For the purpose of determining NAICSwhen used to compute the present value of143(g)(3)(D). codes where the project fits into more thanall payments of principal and interest to be

one category, the ultimate use of the facilityLine 14. Check the box on line 14 if the paid on the obligation, produces an amount
determines the NAICS code number. Forbond issue is an exempt issue of $10 million equal to the purchase price, including
example, an investment partnershipor less for which an election under section accrued interest. See Regulations section
financing a manufacturing facility should use144(a)(4) has been made by the issuer at or 1.148-4 for specific rules to compute the
the relevant manufacturing NAICS code, notbefore the time of issuance on the bonds or yield on an issue. If the issue is a variable
the partnership’s financial activities code.in its records. See Regulations section rate issue, write “VR” as the yield of the

1.103-10(b)(2)(vi). issue. For other than variable rate issues, The NAICS codes are available on the
Line 17. Attach a schedule listing the name carry the yield out to four decimal places U.S. Census Bureau Web Site at
and EIN for each 501(c)(3) organization (e.g., 5.3125%). www.census.gov/naics.
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If one of the above applies, then enter Line 45b. Enter the state limit on qualifiedPart VI—Description of
the name and EIN of the primary private veterans’ mortgage bonds for the calendar

Refunded Bonds user. A “primary private user” is the year under section 143(l)(3).
Complete this part only if the bonds are to nongovernmental entity that meets the Line 46a. Enter the amount of volume cap
be used to refund a prior issue of private business tests of section 141(b) or allocated to the issuer. Attach a copy of the
tax-exempt private activity bonds. private loan financing test of section 141(c). local government’s certification, if
Lines 33 and 34. The remaining weighted applicable. The official must certify that thePart VIII—Volume Capaverage maturity is determined without issue meets the requirements and the
regard to the refunding. The weighted applicable volume cap under sectionLine 42. Enter the amount of volume cap
average maturity is determined in the same 1394(f). The certification must also includeallocated to the issuer. Attach a copy of the
manner as for line 21, column (d). the information requested by lines 1 throughstate certification, if applicable. The

3 and 5 through 8 on page 1 of Form 8038,appropriate state official must certify that theLine 35. Enter the last date on which any of
as well as the title of the certifying official.issue meets the requirements of section 146the bonds being refunded will be called.

(relating to volume cap on private activity Line 46b. Enter the name of theLine 36. If more than a single issue of
bonds). See the regulations under section empowerment zone. See the instructions forbonds will be refunded, enter the date of
149(e). The certification must also include line 11j for where to get the names of theissue of each of the issues.
the information requested by lines 1 through empowerment zones.

Part VII—Miscellaneous 3 and 5 through 8 on page 1 of Form 8038, Line 47. Enter the amount of volume cap
as well as the title of the certifying official. allocated to the issuer. Attach a copy of theLine 37. Under the rules of section 147(f),
Line 43. Enter the amount of the issue state certification, if applicable. Theprivate activity bonds are not tax exempt
subject to the unified state volume cap for appropriate state official must certify that theunless they receive public approval by
private activity bonds under section 146. If, issue meets the volume cap requirements ofcertain officials or voter referendums. Enter
under section 141, the nonqualified amount section 142(k)(5). The certification must alsothe name of the governmental unit(s)
of an issue exceeds $15 million, but does include the information requested by lines 1approving the issue. Enter also the date of
not exceed the amount that would cause a through 3 and 5 through 8 on page 1 ofapproval by the applicable elected
bond which is part of an issue to be treated Form 8038, as well as the title of therepresentatives and the date of the public
as a private activity bond, the issuer must certifying official.hearing. In the alternative, enter the date of
allocate a part of its volume cap to thethe voter referendum.
nonqualified amount over $15 million.

If, under the rules of section 147(f), no Paperwork Reduction Act Notice. We ask
Line 44a. Enter the amount of any bondapproval is needed because the issue for the information on this form to carry out
issued as part of an issue to finance exemptmeets an exception to the public approval the Internal Revenue laws of the United
facilities that are not subject to the volumerequirement, write “No approval needed” on States. You are required to give us the
cap. These facilities include:line 37. Also enter on line 37 the provision of information. We need it to ensure that you• Airports.section 147(f) under which the issue is are complying with these laws.• Docks.excepted (e.g., “section 147(f)(2)(D)”), or if You are not required to provide the• Wharves.under any transitional rule write “Transitional information requested on a form that is• Environmental enhancements ofrule” and the applicable Act (e.g., “Tax subject to the Paperwork Reduction Acthydroelectric generating facilities.Reform Act of 1986”) and section. unless the form displays a valid OMB control• Solid waste facilities. Note: These

Line 39. Check this box if the issue is a number. Books or records relating to a formfacilities may have to be governmentally
construction issue and an irrevocable or its instructions must be retained as longowned. See section 146(h).
election to pay a penalty in lieu of arbitrage as their contents may become material in• High-speed intercity rail facilities. Note:
rebate has been made on or before the date the administration of any Internal RevenueOnly 75% of any exempt facility bond for
the bonds were issued. The penalty is law. Generally, tax returns and returnthese facilities is not subject to the volume
payable with a Form 8038-T for each information are confidential, as required bycap; however, no volume cap applies if all
6-month period after the date the bonds are section 6103.the bond-financed property is
issued. Do not make any payment of penalty The time needed to complete and file thisgovernmentally owned. See sections 146(g)
in lieu of arbitrage rebate with this form. See form will vary depending on individualand 142(b)(1)(B).
Rev. Proc. 92-22, 1992-1 C.B. 736 for rules circumstances. The estimated average timeLine 44b. If any part of the issue is issuedregarding the “election document.” is:under a carryforward election, enter the
Line 40. Check this box if the issuer has amount of the bonds being issued under Learning about the law oridentified a hedge on its books and records that election. Attach a copy of the applicable the form . . . . . . . . . . . . . . 10 hr., 35 min.in accordance with Regulation sections Form 8328, Carryforward Election of
1.148-4(h)(2)(viii) and 1.148-4(h)(5) that Preparing the form . . . . . . . 12 hr., 27 min.Unused Private Activity Bond Volume Cap.
permit an issuer of tax-exempt bonds to

Line 44c. If any part of the issue is not Copying, assembling, andidentify a hedge for it to be included in yield
subject to the volume cap under a sending the form to the IRS 16 min.calculations for computing arbitrage.
transitional rule of the Tax Reform Act of

Line 41. Check this box if: If you have comments concerning the1986, enter the appropriate section of the
accuracy of these time estimates orAct and then the amount of the bondsAs described in
suggestions for making this form simpler, weexcepted from the volume cap by that rule.The issue is comprised of... section...
would be happy to hear from you. You canLine 44d. Any bond that is issued to
write to the Tax Forms Committee, Westerncurrently refund another bond is not subjectQualified redevelopment
Area Distribution Center, Rancho Cordova,to the volume cap to the extent that thebonds 144(c)
CA 95743-0001. Do not send the form toamount of such bond does not exceed the
this address. Instead, see Where To File onoutstanding amount of the refunded bond.Qualified small issue bonds 144(a) page 1.See section 146(i) and section 1313(a) of

the Tax Reform Act of 1986. Enter theExempt facilities bonds 142(a)(4) through
amount not subject to the volume cap.142(a)(11) and

142(a)(13)
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8038-TForm Arbitrage Rebate, Yield Reduction
and Penalty in Lieu of Arbitrage Rebate OMB No. 1545-1219(Rev. January 2005)

� Under Sections 143(g)(3) and 148(f)
and Sections 103(c)(6)(D) and 103A(i)(4) of the Internal Revenue Code of 1954

Department of the Treasury
Internal Revenue Service

Reporting Authority
21 Issuer’s employer identification numberIssuer’s name

43 Report numberNumber and street (or P.O. box no. if mail is not delivered to street address)

65 Date of issueCity, town, or post office, state, and ZIP code

CUSIP numberName of issue 87

Arbitrage Rebate and Yield Reduction Payments
Type of issue �

Arbitrage rebate payment (see instructions) check box if less than 100% of rebate amount
14
15

17

Did the issuer enter into a hedge?

Is the issue a variable rate issue?

Were any gross proceeds invested beyond an available temporary period?
Calculations for filing of this form prepared by:

27

Under penalties of perjury, I declare that I have examined this return, and accompanying schedules and statements, and to the best of my knowledge
and belief, they are true, correct, and complete.

Sign
Here

Signature of issuer’s authorized representative Type or print name and titleDate

Form 8038-T (Rev. 1-2005)

Part I

Part II

�
Cat. No. 11545Y

Room/suite

11

12

18
19

21

Total payment. Add lines 13, 14, 15, 17, 19, 21, and 22. Enter total here

22

Computation date to which this payment relates (MMDDYYYY)

13

28

29

31
32

�

For Paperwork Reduction Act Notice, see the separate instructions.

Check box if Amended Return �

Telephone number of officer or legal representativeName and title of officer or legal representative whom the IRS may call for more information 109

( )

16

20

23

Unspent proceeds as of this computation date24

25 Proceeds used to redeem bonds

26 Gross proceeds used for qualified administrative costs for GICs and defeasance escrows

Fees paid for a qualified guarantee

17

28

11

13

19

23

24

25

26

14Yield reduction payment (see instructions) check box if less than 100% of yield reduction amount
Rebate payment from Qualified Zone Academy Bond (QZAB) defeasance escrow (see instructions) 15

Penalty in Lieu of Arbitrage RebatePart III
Number of months since date of issue:

6 mos 12 mos 18 mos 24 mos Other. No. of mos �

Penalty in lieu of rebate
Date of termination election (MMDDYYYY)
Penalty upon termination

Late PaymentsPart IV
Does failure to pay timely qualify for waiver of penalty (see instructions) Yes No
Penalty for failure to pay on time (see instructions)
Interest on underpayment (see instructions)

Total PaymentPart V

MiscellaneousPart VI

NoYes

Term of hedge

30 Were gross proceeds invested in a GIC?

Term of GIC

22

21

29

30

31

27

7

Issue price �

Name of provider

Name of provider

Issuer Preparer:

$

$

$

$

$

$

$

$

$

$

$

$

$





Department of the Treasury
Internal Revenue ServiceInstructions for Form 8038-T

(Rev. January 2005)
Arbitrage Rebate, Yield Reduction and Penalty in Lieu of Arbitrage Rebate
Section references are to the Internal Revenue Code of 1986 unless otherwise noted.

The exception is modified as follows: aApplicable RegulationsGeneral Instructions governmental unit may issue up to $10
million in bonds after 1997 ($15 millionGeneralPurpose of Form after 2001) per calendar year, providedUnless otherwise stated, regulationUnder section 148(f), interest on a state no more than $5 million of proceeds aresections referenced in these instructionsor local bond is not tax exempt unless the used to finance expenditures other thanare to the 1993 regulations, as amended.issuer of the bond rebates to the United public school capital expenditures. SeeGenerally, an issuer may apply theseStates arbitrage profits earned from section 148(f)(4)(D) and Regulationsregulations to bonds that are outstandinginvesting proceeds of the bond in higher section 1.148-8.on July 8, 1997. For the 1993 regulations,yielding nonpurpose investments. Use

6-Month Exception. The rebatesee T.D. 8476, 1993-2 C.B. 13, and T.D.this form to make arbitrage rebate and
requirement is considered to be met for8538, 1994-1 C.B. 26. For the 1997related payments.
gross proceeds of an issue (as defined inamendments to the 1993 regulations, see
Regulations section 1.148-7(c)(3)) if thoseT.D. 8718, 1997-1 C.B. 47. The 1992Mortgage Revenue Bonds
gross proceeds are spent within 6 monthsregulations generally apply to bondsSection 143(g)(3) and section 103A(i)(4)
of the issue date. The 6-month exceptionissued before July 1, 1993. For the 1992of the Internal Revenue Code of 1954
is the only exception available forregulations, see T.D. 8418, 1992-1 C.B.(1954 Code) provide special arbitrage
refunding issues.29.rebate rules for qualified mortgage bonds

See section 148(f)(4)(B) andand qualified veterans’ mortgage bonds. Special Rules
Regulations section 1.148-7(a)–(c).Under these special rules, issuers may

For rules on computing the arbitragepay the rebate either to mortgagors, or if 18-Month Exception. The rebaterebate for mortgage revenue bonds, seean election is made before issuance of requirement is considered to be met forTemporary Regulations sectionthe bond, to the United States. Use this gross proceeds of an issue if those gross6a.103A-2(i)(4).form only if you have elected to pay the proceeds are spent according to an 18
For rules on computing the arbitragerebate to the United States. month expenditure schedule measured

rebate for bonds subject to section from the issue date.Qualified Zone Academy Bonds 103(c)(6)(D) of the 1954 Code, see
See Regulations section 1.148-7(a),A qualified zone academy bond (QZAB) is Temporary Regulations section

(b) and (d).a bond issued by a state or local 1.103-15AT, T.D. 8005, 1985-1 C.B. 39, if
2-Year Exception. The “availablegovernment to finance certain eligible the issuer has not applied the later

construction proceeds” of a constructionpublic school purposes. An issuer may regulations.
issue are treated as meeting the rebateestablish a defeasance escrow to cure a For qualified zone academy bonds, requirement if those proceeds are spentfailure to properly use QZAB proceeds. see Proposed Regulations section in accordance with a 2 year expenditureAn issuer must pay 100 percent of the 1.1397E-1. For rules on the effective schedule measured from the issue date.investment earnings on amounts in the dates of regulations for QZABs, seedefeasance escrow. Use this form to See section 148(f)(4)(C) andProposed Regulations 1.1397E-1(k).make payments of investment earnings Regulations section 1.148-7(a), (b) and

on amounts in defeasance escrows. See Arbitrage Rebate (e)–(j).
Proposed Regulations section

Exception for Certain Investments.1.1397E-1(h)(7)(ii)(C), 2004-16 I.R.B. Computation of Arbitrage Rebate The rebate requirement generally does793. The rebate amount for an issue is based not apply to gross proceeds that are
Note. Use a separate Form 8038-T for on the difference between the amount invested in certain tax-exempt bonds,
each issue. actually earned on nonpurpose certain tax-exempt mutual funds or

investments and the amount that would certain demand deposit securitiesWho Must File have been earned if those investments purchased directly from the United States
Issuers of tax-exempt bonds must file had a yield equal to the yield on the issue. Treasury.
Form 8038-T to pay:

Exceptions Penalty in Lieu of Arbitrage1. Arbitrage rebate.
General. A number of exceptions may Rebate2. Yield reduction payments.

relieve an issuer of the rebate3. The penalty:
requirement for all or a part of an issue of Penalty• In lieu of arbitrage rebate or
bonds.• To terminate the election to pay a An issuer may elect to pay a penalty in

penalty in lieu of arbitrage rebate. lieu of rebating arbitrage for the availableNote. The following exceptions may
4. Penalties and interest on the failure construction proceeds of an issue if theapply only to a portion of an issue. In

to pay on time any amounts in 1-3 above. spending requirements of the 2-yearsuch cases, the rebate requirement
exception are not satisfied. The penalty iscontinues to apply to the portion of the
equal to 11/2 percent of the amount of theissue not covered by the exception.Qualified Zone Academy Bonds
available construction proceeds that doIssuers of QZABs that establish a Small Issuer Exception. The rebate
not meet the spending requirements.defeasance escrow under the Proposed requirement does not apply to certain

Regulations must file Form 8038-T to pay bonds issued by governmental units See section 148(f)(4)(C) and
100 percent of the investment earnings issuing no more than $5 million of bonds Regulations section 1.148-7(a), (b) and
on amounts in the defeasance escrow. in a calendar year. (e)–(k).

Cat. No. 30066E



Payment of the 3 percent penalty to Overpayments Under Arbitrage RebateElection to Terminate 11/2 Percent
terminate the penalty in lieu of arbitrage Provisions.Penalty
rebate election must be made within 90An issuer may terminate the election to
days of (a) the end of the initial temporarypay penalty in lieu of rebate by paying an
period if the termination election was Specific Instructionsamount equal to 3 percent of the unspent
made under section 148(f)(4)(C)(viii), oravailable construction proceeds multiplied
(b) the date of the termination election if it Part I—Reporting Authority andby the number of years in the initial
was made under section 148(f)(4)(C)(ix). Filing Informationtemporary period. The termination

election also requires other actions, such Yield Reduction Payments
Amended Returnas yield restricting the unspent proceeds Yield reduction payments are payable at
An issuer may file an amended return toand using such proceeds to redeem the same time as arbitrage rebate
change or add to the information reportedbonds. payments.
on a previously filed return for the sameSee Code section 148(f)(4)(C)(viii) and See Regulations section 1.148-5(c)(2). date of issue. If you are filing to correct(ix) and Regulations section 1.148-7(l).
errors or change a previously filed return,Qualified Zone Academy Bonds

Yield Reduction Payments check the “Amended Return” box in theThe issuer must pay 100 percent of the
heading of the form.Bond proceeds may be invested in higher investment earnings on amounts in a

yielding investments only during a The amended return must provide alldefeasance escrow established for an
temporary period described in the information reported on the originalissue of QZABs at the same time and in
Regulations section 1.148-2(e). After return, in addition to the new or correctedthe same manner as arbitrage rebate
expiration of an applicable temporary information. Attach an explanation of thepayments.
period, proceeds must be yield restricted. reason for the amended return.

Failure to Pay Timely
One method of complying with the Lines 1-10

yield restriction requirement is to make General General. Enter the same information that“yield reduction payments.” For certain
A failure to pay the required amounts of was entered on Form 8038, 8038-G orinvestments, a yield reduction payment is
arbitrage rebate, yield reduction, or 8038-GC (the “initial filing”), making anytaken into account in computing the yield
penalty payments on time may cause necessary changes, for example, aon that investment. See Regulations
bonds to be treated as not being, and as change of address.section 1.148-5(c).
never having been, tax exempt. Line 1. Enter the name of theFor investments with excess yield that If the failure is not due to willful governmental entity that issued theare not eligible for yield reduction neglect, the failure will be disregarded if bonds, not the name of the entitypayments (such as an incorrectly invested the issuer pays a penalty to the United receiving the benefit of the financing oradvance refunding escrow fund), see States. the eligible taxpayer claiming the QZABNotice 2001-60, Voluntary Closing

credit.For governmental and qualifiedAgreement Program for Tax-Exempt
501(c)(3) bonds, the penalty equals 50 Line 4. After the preprinted “7”, enter theBonds.
percent of the rebate amount not paid last two digits of the year corresponding

Where to File when required to be paid, plus interest on with the computation date to which this
that amount. Otherwise the penalty filing relates. For example, for a paymentFile Form 8038-T with the Internal
equals 100 percent of the rebate amount made for a computation date in 2001,Revenue Service Center, Ogden, UT
not paid when required to be paid, plus enter a report number of 701.84201–0027.
interest on that amount. Alternatively, an issuer may consistently

When to File use any system of assigning reportThe penalty is automatically waived if
numbers so long as a number is notthe rebate amount plus interest is paidArbitrage Rebate duplicated for an issue over its life.within 180 days of discovery of the failure.

An issuer must pay rebate in installments Line 11. Enter the same type of issueSee Regulations section 1.148-3(h).for computation dates that occur at least that was entered on Form 8038 orFor issues to which the 1992once every 5 years. Rebate payments are 8038-G. For bonds previously reported onRegulations apply, see 1992 Regulationsdue within 60 days after each Form 8038-GC, enter “Smallsection 1.148-1(c) for rules relating tocomputation date. The final rebate Governmental Bond.” Also enter the totalinnocent failure, willful neglect,payment for an issue is due within 60 issue price that was listed on the initialcomputation of the correction amount anddays after the issue is discharged. filing for this issue. For QZABs enterpenalty and interest. In general, theseSee Regulations section 1.148-3(e) “qualified zone academy bond” and therules also apply to the Penalty in Lieu ofthrough (g). total issue price.Arbitrage Rebate and the Termination
Special rules. For an issue retired Penalty. See 1992 Regulations section Part II—Arbitrage Rebate and

within 3 years of issuance, the final rebate 1.148-6(n)(4). Yield Reduction Paymentspayment need not occur before the end of
Recovery of Overpayment8 months after the issue date or during Line 12. Enter the computation date to
In general, an issuer may recover anthe period the issuer expects to meet any which this payment relates. The first
overpayment for an issue of tax-exemptof the spending exceptions under rebate installment payment must be made
bonds by establishing to the InternalRegulations section 1.148-7. for a computation date that is not later
Revenue Service that an overpayment than 5 years after the issue date.For rules concerning qualified
occurred. Payments that may be Subsequent rebate installment paymentsmortgage bonds and qualified veterans’
recovered include: must be made for a computation date thatmortgage bonds see section 143(g)(3) • Arbitrage rebate, is not later than 5 years after the previousand section 103A(i)(4) of the 1954 Code. • Yield reduction, computation date for which an installment

Penalty in Lieu of Arbitrage Rebate • Penalty in lieu of arbitrage rebate, and payment was made.
• Penalty to terminate penalty in lieu ofand Termination Penalty Line 13. Enter the amount of the rebate
arbitrage rebate.Penalty in lieu of arbitrage rebate payment. A rebate installment payment

payments must be paid within 90 days of See Regulations section 1.148-3(i) and must be in an amount that, when added
the end of the applicable spending period. Form 8038-R, Request for Recovery of to the future value, as of the computation
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date, of previous rebate payments made section 1.148-1(c)(2) for computation of investments on two or more dates (for
for the issue, equals at least 90 percent of the correction amount. example, a forward supply contract).
the rebate amount as of that date. A final Enter the name of the provider of the GICPart V—Total Paymentrebate payment must be paid in an and term of the GIC to the nearest tenth
amount that, when added to the future of a year. Attach additional sheets ifLine 23. Combine all payment amounts
value of previous rebate payments made necessary.on lines 13, 14, 15, 17, 19, 21, and 22.
for the issue, equals 100 percent of the Enclose a check or money order for the Line 31. Indicate if any gross proceeds
rebate amount as of that date. total amount made payable to the “United were invested beyond the temporary

States Treasury.” Include the issuer’s periods set forth in Regulations sectionSee Regulations section 1.148-3(f).
name, address, EIN, “Form 8038-T”, and 1.148-2(e) or 1.148-9(d).For issues to which the 1992
the date on the payment. Line 32. Indicate who prepared theRegulations apply, see 1992 Regulations

calculations necessary for the filing of thissection 1.148-1(b)(3). Part VI—Miscellaneous
form. If other than “Issuer”, indicate theLine 14. For investments covered by the Line 24. Enter the amount of proceeds name of the entity or individual preparingspecial yield reduction rule, rebate and (consisting of sale, investment and the calculations.yield reduction payments are included in transferred proceeds) not allocated to

the computation of yield for that Signatureexpenditures for a governmental purpose
investment. of the issue. Form 8038-T must be signed by an

See Regulations section 1.148-5(c). authorized representative of the issuer.Line 25. Enter the amount of proceeds
Line 15. Enter the amount equal to 100 used to pay principal of and call
percent of the investment earnings in a premiums on the bonds for which this Paperwork Reduction Act Notice. WeQZAB defeasance escrow. form is being filed. ask for the information on this form to

Line 26. Under Regulations sectionPart III—Penalty in Lieu of carry out the Internal Revenue laws of the
1.148-5(e)(2), qualified administrative United States. You are required to give usArbitrage Rebate
costs are taken into account in the information. We need it to ensure thatComplete this section only if, on or before determining payments and receipts on you are complying with these laws and tothe issue date of the bonds, an election nonpurpose investments. Regulations allow us to collect the right amount ofwas made under section 148(f)(4)(C)(vii). section 1.148-5(e)(2)(iii) and (iv) provide arbitrage rebate, yield reduction

Line 16. Check the appropriate box for special rules for qualified administrative payments, and penalties.
the number of months between the issue costs for guaranteed investment contracts You are not required to provide thedate of the bonds and the end of the and yield restricted defeasance escrows. information requested on a form that isspending period for which this Form Enter the amount of any qualified subject to the Paperwork Reduction Act8038-T is being filed. For periods greater administrative costs taken into account in unless the form displays a valid OMBthan 24 months, check the box marked computing the rebate amount under these control number. Books or records relating“Other” and fill in the number of months special rules. to a form or its instructions must besince the date of issue. Line 27. Under Regulations section retained as long as their contents mayNote. File a separate Form 8038-T for 1.148-4(f), fees properly allocable to become material in the administration ofeach 6-month spending period. payments for a qualified guarantee for an any Internal Revenue law. Generally, tax

issue are treated as additional interest inLines 17–19. See Penalty in Lieu of returns and return information are
computing the yield on that issue. EnterArbitrage Rebate on page 1. confidential, as required by section 6103.
the amount of such fees. The time needed to complete and filePart IV— Late Payments
Line 28. A variable rate issue is an issue this form will vary depending on individual

Line 20. Under the current regulations, in that contains a bond that has a yield that circumstances. The estimated average
order to qualify for a waiver of penalty, a is not fixed and determinable on the issue time is:
failure to pay must not be due to willful date.

Recordkeeping . . . . . . . . . 10 hr., 2 min.neglect. Attach an explanation of the Line 29. In general, payments made or
Learning about the law or thefailure and the basis for concluding that received by an issuer under a qualified form . . . . . . . . . . . . . . . . . 5 hr., 51 min.the failure is not due to willful neglect. hedge are taken into account to Preparing, copying,

Line 21. For a failure that does not determine the yield on the issue. A hedge assembling, and sending the
qualify for a waiver of penalty, the failure may be entered into before, at the same form to the IRS . . . . . . . . . . 6 hr., 16 min.
will be disregarded if the issuer pays a time as, or after the date of issue. See
penalty to the United States. For Regulations section 1.148-4(h). Enter the If you have comments concerning the
governmental and qualified 501(c)(3) name of the provider of the hedge and accuracy of these time estimates or
bonds, the penalty equals 50 percent of term of the hedge to the nearest tenth of suggestions for making this form simpler,
the rebate amount not paid timely plus a year (for example, 2.4 years). Attach we would be happy to hear from you. You
interest on that amount. For other bonds, additional sheets if necessary. can write to the Internal Revenue Service,
the penalty is 100 percent of the rebate Tax Products Coordinating Committee,Line 30. Enter “yes” if any gross
amount not paid timely plus interest on SE:W:CAR:MP:T:T:SP, 1111 Constitutionproceeds of the issue were invested in a
that amount. Ave. NW, IR-6406, Washington, DCguaranteed investment contract (“GIC”). A

20224. Do not send the form to thisLine 22. Compute interest at the GIC includes any nonpurpose investment
address. Instead, see Where to File onunderpayment rate under section 6621, that has specifically negotiated withdrawal
page 2.beginning on the date the correct rebate or reinvestment provisions and a

amount is due and ending on the date 10 specifically negotiated interest rate, and
days before it is paid. also includes any agreement to supply

For issues to which the 1992
Regulations apply, see 1992 Regulations
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Request for Recovery of Overpayments
Under Arbitrage Rebate Provisions

8038-RForm
OMB No. 1545-1750

Department of the Treasury
Internal Revenue Service � See instructions on back.

Reporting Authority
2 Issuer’s employer identification number1 Issuer’s name

4 Report number3 Number and street (or P.O. box if mail is not delivered to street address)

6 Date of issue5 City, town, or post office, state, and ZIP code

8 CUSIP number7 Name of issue

Request for Refund of Amounts Paid Under Rebate Provisions (see instructions)

Total amount paid under rebate provisions12

19

20

16

18

21

19

20

Other Information (see instructions)

Form 8038-R (11-2001)For Paperwork Reduction Act Notice, see back of form.

Part III

Part I

Part II

Cat. No. 57334H

(November 2001)

Room/suite

10 Telephone number of officer or legal representative9 Name and title of officer or legal representative whom the IRS may call for more information

( )

21

Rebate amount as of the most recent computation date

Amounts (not included in line 12) required to be paid under section
148 as of the date the recovery is requested

Add lines 13 and 14

Amount of overpayment. Subtract line 15 from line 12

Schedule of payments (see instructions). Attach additional sheets if necessary.

Was the overpayment paid as penalty in lieu of rebate under section 148(f)(4)(C)(vii)? �

Has the final computation date for the issue occurred? �

Is the issue comprised of qualified redevelopment, qualified small issue, or exempt facilities bonds? If “Yes,”
provide name and EIN of the primary private user.

Yes NoCheck the “Yes” or “No” box for each question below.

Under penalties of perjury, I declare that I have examined this request for recovery of overpayment, including accompanying schedules and
statements, and to the best of my knowledge and belief, the facts represented in support of the request are true, correct, and complete.

Sign
Here

Signature of issuer’s authorized representative Date Type or print name and title� �

13

14

15

� File a separate form for each issue.

11 If the issue is outstanding on June 30, 1993, and the issuer elects not to apply the 1992 regulations, check here (see
instructions) �

17 Computations and relevant facts that led to overpayment (see instructions). Attach additional sheets if necessary.

12

15

16

13

14

Name � EIN �



General Instructions
Section references are to the Internal Revenue Code unless
otherwise noted.
Note: Use a separate Form 8038-R for each issue.

Purpose of Form
Form 8038-R is used by issuers of state and local bonds to
request a refund of amounts paid with Form 8038-T, Arbitrage
Rebate and Penalty in Lieu of Arbitrage Rebate.
Note: Form 8038-R replaces the letter procedure of Rev. Proc.
92-83, 1992-2 C.B. 487.

Payments made with Form 8038-T that may be recoverable
include:

1. Yield reduction payments,
2. The arbitrage rebate to the United States,
3. A penalty in lieu of rebating arbitrage to the United States,

or
4. A penalty to terminate the election to pay a penalty in lieu

of rebating arbitrage.

Recovery of Overpayment
In general, an issuer may recover an overpayment of rebate for
an issue of tax-exempt bonds by establishing to the Internal
Revenue Service that the overpayment occurred. An
overpayment is the excess of the amount paid to the United
States for an issue under section 148 over the sum of the rebate
amount for the issue as of the most recent computation date
and all amounts that are otherwise required to be paid under
section 148 as of the date the recovery is requested.

An overpayment may be recovered only to the extent that a
recovery on the date that it is first requested would not result in
an additional rebate amount if that date were treated as a
computation date.

Except for overpayments of penalty in lieu of rebate under
section 148(f)(4)(C)(vii) and Regulations section 1.148-7(k), an
overpayment of less than $5,000 may not be recovered before
the final computation date. See Regulations section 1.148-3(i).

Processing the Request
Generally, the information requested on Form 8038-R will be
sufficient to determine whether a refund is appropriate. However,
if additional information is necessary, the IRS will contact the
issuer or its representative. Processing of the request will then
be suspended and the issuer will have 30 calendar days to
submit the requested information. If all the requested information
is not timely received, a letter will be sent explaining that the
request for recovery is deficient and that its processing is
terminated. This letter may also be sent instead of a request for
additional information if the initial request for recovery is severely
deficient.

Any proposed adverse determination may be appealed. See
Rev. Proc. 99-35, 1999-2 C.B. 501, for details.

Where To File
File Form 8038-R, and any attachments, with the Internal
Revenue Service Center, Ogden, UT 84201.

Signature
Form 8038-R must be signed by an authorized representative of
the issuer. Also type or print the name and title of the person
signing Form 8038-R.

Specific Instructions
Part I—Reporting Authority
Line 1. Enter the name of the governmental entity that issued
the bonds, not the name of the entity receiving the benefit of the
financing.

Line 6. Enter the date of issue. This is generally the first date on
which there is a physical exchange of the bonds for the
purchase price.
Line 7. Enter the name of the issue. If there is no name, please
provide other identification of the issue.
Line 8. Enter the CUSIP (Committee on Uniform Securities
Identification Procedures) number of the bond with the latest
maturity. Enter “None” if the issue does not have a CUSIP
number.

Part II—Request for Refund

Line 17. Provide the computations of the overpayment paid as
part of a rebate payment, penalty in lieu of rebate, or to
terminate the penalty in lieu of rebate. Also, include the
computations for interest (if any). If relevant, a description of the
facts that led to the overpayment may also be included.
Line 18. Provide a schedule showing amounts and dates that
payments were made to the United States for the issue. Do not
attach copies of Form(s) 8038-T that accompanied payments to
the United States; doing so may delay your request.

Part III—Other Information
Line 20. The final computation date is the date the issue is
discharged. For details, see Regulations section 1.148-3(e)(2).
Line 21. Check the “Yes” box if:

The issue is comprised of... As described in section...

Qualified redevelopment bonds 144(c)

Qualified small issue bonds 144(a)

Exempt facilities bonds 142(a)(4) through 142(a)(11)
and 142(a)(13)

If one of the above applies, then enter the name and employer
identification number (EIN) of the primary private user. A “private
user” is the nongovernmental entity that meets the private
business tests of section 141(b) or private loan financing test of
section 141(c).

Paperwork Reduction Act Notice. We ask for the information
on this form to carry out the Internal Revenue laws of the United
States. You are required to give us the information. We need it
to ensure that you are complying with these laws.

You are not required to provide the information requested on a
form that is subject to the Paperwork Reduction Act unless the
form displays a valid OMB control number. Books or records
relating to a form or its instructions must be retained as long as
their contents may become material in the administration of any
Internal Revenue law. Generally, tax returns and return
information are confidential, as required by section 6103.

The time needed to complete and file this form will vary
depending on individual circumstances. The estimated average
time is: Recordkeeping, 5 hr., 44 min.; Learning about the law
or the form, 3 hr., 10 min.; Preparing, copying, assembling,
and sending the form to the IRS, 3 hr., 24 min.

If you have comments concerning the accuracy of these time
estimates or suggestions for making this form simpler, we would
be happy to hear from you. You can write to the Tax Forms
Committee, Western Area Distribution Center, Rancho Cordova,
CA 95743-0001. Do not send the form to this address. Instead,
see Where To File above.

Form 8038-R (11-2001) Page 2

Line 11. Current Regulations sections 1.148-1 through 1.148-11
apply to issues outstanding after June 30, 1993. If the issue was
outstanding prior to July 1, 1993, the 1992 regulations apply
(i.e., Regulations sections 1.148-1 through 1.148-12 effective
May 18, 1992 (T.D. 8418, 1992-1 C.B. 29)). However, check the
box if the issue was outstanding prior to July 1, 1993, and the
issuer has elected not to apply the 1992 regulations; the current
Regulations sections 1.148-1 through 1.148-11 apply.



Carryforward Election of Unused
Private Activity Bond Volume Cap8328Form

OMB No. 1545-0874
(Rev. January 2003)
Department of the Treasury
Internal Revenue Service (Under Sections 146(f) and 142(k))

Enter the calendar year for which the election is made �

Reporting Authority
Reporting Authority’s EIN

Number, street (or P.O. box if mail is not delivered to street address)

City or town, state, and ZIP code

Unused Volume Cap and Carryforward under Section 146(f)

1Total volume cap of the issuer for the calendar year1
2 Aggregate amount of private activity bonds issued to date that are

taken into account under section 146 (see instructions) 2

Total amount of volume cap exchanged for authority to issue mortgage
credit certificates (see instructions)

3
3

Total amount of volume cap allocated to private activity portion of
governmental bonds (see instructions)

4
4

5Add lines 2 through 45
Unused volume cap (subtract line 5 from line 1)6 6

7 Qualified student loan bonds 7
8Qualified mortgage bonds or mortgage credit certificates8
9Qualified redevelopment bonds9

Exempt facility bonds:10
10aMass commuting facilities (section 142(a)(3))a
10bWater furnishing facilities (section 142(a)(4))b
10cSewage facilities (section 142(a)(5))c
10dSolid waste disposal facilities (section 142(a)(6))d
10eQualified residential rental projects (section 142(a)(7))e
10fFacilities for the local furnishing of electric energy or gas (section 142(a)(8))f
10gLocal district heating or cooling facilities (section 142(a)(9))g
10hQualified hazardous waste facilities (section 142(a)(10))h
10ii 25% of bonds for privately owned high-speed intercity rail facilities (section 142(a)(11))

11 Total carryforward amount (add lines 7 through 10j) (not to exceed line 6) 11

Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and statements, and to the best of my
knowledge and belief, it is true, correct, and complete.Sign

Here
Signature of authorized public official Date Type or print name and title.

Form 8328 (Rev. 1-2003)For Paperwork Reduction Act Notice, see instructions on back.

Part I

Part II

� �
Cat. No. 13900J

10jj Qualified enterprise zone facility bonds (section 1394)

Report number

9

State name for qualifying public educational facility bond or issuer’s name for all other bonds

Room/suite

Computation of Unused Volume Cap

Purpose and Amount of Each Carryforward

Unused Volume Cap and Carryforward Under Section 142(k) (Qualifying Public Educational Facility Bonds)

12 Total volume cap for the calendar year 12

13 Total amount of bonds issued under 142(k) for the calendar year 13

14 Unused volume cap available for carryfoward (subtract line 13 from line 12) 14
15 Amount elected to carryforward (not to exceed line 14) 15

Part III

Caution: Part II is only for section 146(f) filers. Part III is only for qualifying public educational facility bond filers.



Page 2Form 8328 (Rev. 1-2003)

4. Qualified veterans’ mortgage bonds.

General Instructions

5. Bonds issued pursuant to a carryforward election. See section
146(f)(3)(A).

Section references are to the Internal Revenue Code unless
otherwise noted.

6. Certain current refundings. See section 146(i).

Paperwork Reduction Act Notice. We ask for the information on
this form to carry out the Internal Revenue laws of the United States.
You are required to give us the information. We need it to ensure
that you are complying with these laws.

7. Certain bonds issued by Indian tribal governments for tribal
manufacturing facilities. See section 7871(c)(3).

In addition, the private activity portion of governmental bonds is
taken into account to the extent that the nonqualified amount
exceeds $15 million. See sections 141(b)(5) and 146(m).

The time needed to complete and file this form will vary
depending on individual circumstances. The estimated average time
is:

Bonds Eligible for Elections
Recordkeeping 7 hr., 24 min.

● An election under section 146(f) may be made by the issuing
authority for only the following types of tax-exempt bonds:

Learning about the law or the form 2 hr., 47 min.
Preparing and sending
the form to the IRS 3 hr., 1 min.

1. Qualified student loan bonds. If you have comments concerning the accuracy of these time
estimates or suggestions for making this form simpler, we would be
happy to hear from you. You can write to the Tax Forms Committee,
Western Area Distribution Center, Rancho Cordova, CA 95743-0001.
Do not send the form to this address. Instead, see Where To File.

2. Qualified mortgage bonds (or mortgage credit certificates).
3. Qualified redevelopment bonds.
4. Exempt facility bonds taken into account under

section 146.

Specific Instructions

Purpose of Form

Parts I and II of this form must be completed to properly elect the
carryforward provisions under section 146(f).

Form 8328 is filed by the issuing authority of private activity bonds
to elect to carry forward its unused volume cap for one or more
carryforward purposes (see section 146(f)). If the election is made,
bonds issued with respect to a specified carryforward purpose are
not subject to the volume cap under section 146(a) during the 3
calendar years following the calendar year in which the carryforward
arose, but only to the extent that the amount of such bonds does
not exceed the amount of the carryforward elected for that purpose.

Computation of Unused Volume Cap
Line 1. Enter the issuing authority’s volume cap under section 146
for the current calendar year. Take into account any reduction in the
amount of the volume cap under section 25(f) (relating to the
reduction in the aggregate amount of qualified mortgage bonds
where certain requirements are not met). See section 146(n)(2).
Line 2. Enter the total amount of private activity bonds issued by the
issuing authority during the current calendar year that are taken into
account under section 146. See Bonds Taken Into Account Under
Section 146.

When To File
Form 8328 must be filed by the earlier of: (1) February 15 of the
calendar year following the year in which the excess amount arises,
or (2) the date of issue of bonds issued pursuant to the carryforward
election.

Line 3. Enter the total amount of qualified mortgage bonds the
issuing authority has elected not to issue under section 25(c)(2)(A)(ii)
during the current calendar year. See section 146(n)(1).
Line 4. Enter the total amount of volume cap allocated by the issuer
to the private activity portion of governmental bonds. See sections
141(b)(5) and 146(m).

Once Form 8328 is filed, the issuer may not revoke the
carryforward election or amend the carryforward amounts shown on
this form.

Purpose and Amount of Each Carryforward

Where To File
File Form 8328 with the Internal Revenue Service Center, Ogden, UT
84201.

Enter the amount of unused volume cap the issuer elects to carry
forward for each carryforward purpose and the total carryforward
amount.

Bonds Taken Into Account Under
Section 146
All private activity bonds issued during a calendar year are taken into
account under section 146 except: Signature

1. Qualified 501(c)(3) bonds. Form 8328 must be signed by an authorized public official
responsible for carrying forward unused volume cap.2. Exempt facility bonds for governmentally owned airports, docks

and wharves, environmental enhancements of hydroelectric
generating facilities, and solid waste disposal facilities.

3. 75% of any exempt facility bonds for privately owned
high-speed intercity rail facilities; 100% if governmentally owned.

You are not required to provide the information requested on a
form that is subject to the Paperwork Reduction Act unless the form
displays a valid OMB control number. Books or records relating to a
form or its instructions must be retained as long as their contents
may become material in the administration of any Internal Revenue
law. Generally, tax returns and return information are confidential, as
required by section 6103.

Part I. Reporting Authority

Report number. After the preprinted 9, enter two self-designated
numbers. Number reports consecutively during any calendar year
(e.g., 928, 929, etc.).

A Change To Note
Form 8328 has been revised for use by states to compute and carry
forward unused volume cap for qualified public educational facility
bonds. States will use Part III of Form 8328 to report under section
142(k)(5). Revised Part II of Form 8328 includes the computation of
unused volume cap, and purpose and amount of each carryforward
under section 146(f).

Also, Form 8328 is used by a state to carry forward the unused
volume cap under section 142(k). A state may elect to carry forward
an unused limitation for any calendar year for 3 calendar years
following the calendar year in which the unused limitation arose
under rules similar to the rules of section 146(f). However, this
election can only be made for the issuance of qualified public
educational facility bonds. For definitions related to qualified public
educational facilities, see section 142(k).

● An election under section 142(k) may be made by the state for
qualified public educational facility bonds.

Parts I and III must be completed to properly elect the
carryforward provisions under section 142(k).

Name. Enter the name of the state if filing under section 142(k). For
all others, enter the name of the entity issuing the bonds.

Part II. Unused Volume Cap and
Carryforward Under Section 146(f)

Complete lines 12 through 15 to compute the amount elected to
carry forward under section 142(k).

Part III. Unused Volume Cap and
Carryforward Under Section 142(k)
(Qualifying Public Educational Facility
Bonds)

8. Qualified public educational facilities.



Form 2848 OMB No. 1545-0150Power of Attorney
and Declaration of Representative(Rev. March 2004)

Department of the Treasury
Internal Revenue Service

Power of Attorney

Taxpayer information. Taxpayer(s) must sign and date this form on page 2, line 9.1
Employer identification
number

Social security number(s)Taxpayer name(s) and address

Plan number (if applicable)Daytime telephone number

hereby appoint(s) the following representative(s) as attorney(s)-in-fact:

Representative(s) must sign and date this form on page 2, Part II.2

CAF No.Name and address

Telephone No.
Fax No.

Telephone No.Check if new: Address
Name and address

Telephone No.
Fax No.

Telephone No.Check if new: Address
Name and address

Telephone No.
Fax No.

Telephone No.Check if new: Address
to represent the taxpayer(s) before the Internal Revenue Service for the following tax matters:

Tax matters3
Year(s) or Period(s)

(see the instructions for line 3)
Tax Form Number

(1040, 941, 720, etc.)
Type of Tax (Income, Employment, Excise, etc.)
or Civil Penalty (see the instructions for line 3)

Specific use not recorded on Centralized Authorization File (CAF). If the power of attorney is for a specific use not recorded
on CAF, check this box. See the instructions for Line 4. Specific uses not recorded on CAF. �

4

Acts authorized. The representatives are authorized to receive and inspect confidential tax information and to perform any
and all acts that I (we) can perform with respect to the tax matters described on Iine 3, for example, the authority to sign any
agreements, consents, or other documents. The authority does not include the power to receive refund checks (see line 6
below), the power to substitute another representative, the power to sign certain returns, or the power to execute a request
for disclosure of tax returns or return information to a third party. See the line 5 instructions for more information.

5

List any specific additions or deletions to the acts otherwise authorized in this power of attorney:

6 Receipt of refund checks. If you want to authorize a representative named on Iine 2 to receive, BUT NOT TO ENDORSE
OR CASH, refund checks, initial here and list the name of that representative below.

Name of representative to receive refund check(s) �

Cat. No. 11980J Form 2848 (Rev. 3-2004)

Part I

Name

Telephone

Function

Date

For IRS Use Only

/ /

Received by:

For Privacy Act and Paperwork Reduction Notice, see page 4 of the instructions.

� Type or print.  � See the separate instructions.

( )

CAF No.

CAF No.

Caution: Form 2848 will not be honored for any purpose other than representation before the IRS.

Fax No.

Fax No.

Fax No.

Exceptions. An unenrolled return preparer cannot sign any document for a taxpayer and may only represent taxpayers in
limited situations. See Unenrolled Return Preparer on page 2 of the instructions. An enrolled actuary may only represent
taxpayers to the extent provided in section 10.3(d) of Circular 230. See the line 5 instructions for restrictions on tax matters
partners.



Page 2Form 2848 (Rev. 3-2004)

7 Notices and communications. Original notices and other written communications will be sent to you and a copy to the
first representative listed on line 2.
If you also want the second representative listed to receive a copy of notices and communications, check this box �

b If you do not want any notices or communications sent to your representative(s), check this box �

8 Retention/revocation of prior power(s) of attorney. The filing of this power of attorney automatically revokes all earlier
power(s) of attorney on file with the Internal Revenue Service for the same tax matters and years or periods covered by
this document. If you do not want to revoke a prior power of attorney, check here �

YOU MUST ATTACH A COPY OF ANY POWER OF ATTORNEY YOU WANT TO REMAIN IN EFFECT.

Signature of taxpayer(s). If a tax matter concerns a joint return, both husband and wife must sign if joint representation is
requested, otherwise, see the instructions. If signed by a corporate officer, partner, guardian, tax matters partner, executor,
receiver, administrator, or trustee on behalf of the taxpayer, I certify that I have the authority to execute this form on behalf
of the taxpayer.

9

� IF NOT SIGNED AND DATED, THIS POWER OF ATTORNEY WILL BE RETURNED.

Title (if applicable)DateSignature

Print Name

Title (if applicable)DateSignature

Print Name

Declaration of Representative

Under penalties of perjury, I declare that:
● I am not currently under suspension or disbarment from practice before the Internal Revenue Service;
● I am aware of regulations contained in Treasury Department Circular No. 230 (31 CFR, Part 10), as amended, concerning

the practice of attorneys, certified public accountants, enrolled agents, enrolled actuaries, and others;
● I am authorized to represent the taxpayer(s) identified in Part I for the tax matter(s) specified there; and
● I am one of the following:

Attorney—a member in good standing of the bar of the highest court of the jurisdiction shown below.a
Certified Public Accountant—duly qualified to practice as a certified public accountant in the jurisdiction shown below.b
Enrolled Agent—enrolled as an agent under the requirements of Treasury Department Circular No. 230.c
Officer—a bona fide officer of the taxpayer’s organization.d
Full-Time Employee—a full-time employee of the taxpayer.e
Family Member—a member of the taxpayer’s immediate family (i.e., spouse, parent, child, brother, or sister).f
Enrolled Actuary—enrolled as an actuary by the Joint Board for the Enrollment of Actuaries under 29 U.S.C. 1242 (the
authority to practice before the Service is limited by section 10.3(d) of Treasury Department Circular No. 230).

g

Unenrolled Return Preparer—the authority to practice before the Internal Revenue Service is limited by Treasury Department
Circular No. 230, section 10.7(c)(1)(viii). You must have prepared the return in question and the return must be under
examination by the IRS. See Unenrolled Return Preparer on page 2 of the instructions.

h

� IF THIS DECLARATION OF REPRESENTATIVE IS NOT SIGNED AND DATED, THE POWER OF ATTORNEY WILL
BE RETURNED. See the Part II instructions.

Jurisdiction (state) or
identification

Designation—Insert
above letter (a–h)

DateSignature

Part II

a

Form 2848 (Rev. 3-2004)

Caution: Students with a special order to represent taxpayers in Qualified Low Income Taxpayer Clinics or the Student Tax Clinic
Program, see the instructions for Part II.

Print name of taxpayer from line 1 if other than individualPIN Number

PIN Number











Through the TEB Web site www.irs.gov/bonds, you can access
tax-exempt bond-related materials and information on TEB
programs and services including:

■ IRS news releases, publications, notices and announcements

■ basic and advanced student text for training purposes

■ articles (on technical topics, best practices, compliance initiatives
and current developments) issued as part of our continuing profes-
sional education (CPE) technical instruction program

■ the tax-exempt bonds tax kit that includes return and election forms
and instructions; IRM materials; Treasury regulations; and revenue
procedures, all of which relate specifically to tax-exempt bonds

■ private letter rulings and memoranda that are taxpayer-specific 
rulings furnished by the IRS in response to requests made by 
taxpayers and/or Service officials

■ information about TEB voluntary closing agreement program

In addition to these materials, the TEB staff is available to provide
outreach and educational services relating to tax exempt bonds.
Services may include delivering speeches, participating in panel 
discussions, conducting training sessions, and assisting in preparation
of newsletter articles. The Web site posts contacts, email addresses,
and telephone numbers for personal assistance.
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